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Kenneth Michael Bull Child was indicted for assault resulting in serious

bodily injury in violation of 18 U.S.C. §§ 113(a)(6) and 1153.  He appeals the

district court’s denial of his Motion to Dismiss on Double Jeopardy Grounds, and

we affirm.  

Bull Child allegedly committed the offense conduct while he was on

supervised release from a prior conviction for assault with a deadly weapon.  Bull

Child’s supervised release was revoked, at least in part, based on the offense

conduct, and he received a twelve-month prison sentence to be followed by two

years of supervised release in the revocation proceeding.  Bull Child claims that he

is being punished twice for the same conduct, first as the basis for the revocation of

his supervised release, and second as the basis for the current indictment.

This circuit has previously determined “that punishment imposed upon

revocation of supervised release is punishment for the original crime, not

punishment for the conduct leading to revocation,” United States v. Soto-Olivas,

44 F.3d 788, 791 (9th Cir. 1995), and thus a subsequent prosecution for the same

conduct does not violate the Double Jeopardy Clause of the Fifth Amendment, id.

at 792.  See also Johnson v. United States, 529 U.S. 694, 700-01 (2000) (“We . . . 

attribute postrevocation penalties to the original conviction.”).  Nothing in the

recent Supreme Court cases of Blakely v. Washington, 542 U.S. 296 (2004) or
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United States v. Booker, 125 S. Ct. 738 (2005), changes that Double Jeopardy

analysis.  Blakely and Booker dealt with the Sixth Amendment right to a jury trial. 

They did not change the fact that punishment following revocation of supervised

release is punishment for the original offense.  Blakely and Booker are simply

inapposite to Bull Child’s Double Jeopardy claim.  

AFFIRMED.


